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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 120
RIN 3245-AF93

American Recovery and Reinvestment
Act: America’s Recovery Capital
(Business Stabilization) Loan Program

AGENCY: U.S. Small Business
Administration.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
implements section 506 of the American
Recovery and Reinvestment Act of 2009,
which authorizes SBA to establish a
temporary program to guarantee loans to
viable small business concerns that have
a qualifying small business loan, and are
experiencing immediate financial
hardship. Loans made under this
program, referred to as ‘““America’s
Recovery Capital Loan Program” (ARC
Loan Program) can be used to make
principal and interest payments on
existing qualifying small business loans.
DATES: Effective Date: This rule is
effective June 9, 2009.

Comment Date: Comments must be
received on or before August 10, 2009.
ADDRESSES: You may submit comments,
identified by RIN: 3245—AF93 by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Janet A. Tasker, Office of
Capital Access, Small Business
Administration, 409 Third Street, SW.,
Washington, DC 20416.

e Hand Delivery/Courier: Janet A.
Tasker, Office of Capital Access, Small
Business Administration, 409 Third
Street, SW., Washington, DC 20416.

SBA will post all comments on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, please

submit the information to Janet A.
Tasker, Office of Capital Access, Small
Business Administration, 409 Third
Street, SW., Washington, DC 20416, or
send an e-mail to
ARCloanprogram@sba.gov. Highlight
the information that you consider to be
CBI and explain why you believe SBA
should hold this information as
confidential. SBA will review the
information and make the final
determination as to whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT:
Janet A. Tasker, Office of Capital
Access, Small Business Administration,
409 Third Street, SW., Washington, DC
20410 or via e-mail at
ARCloanprogram@sba.gov.

SUPPLEMENTARY INFORMATION:

I. Background Information

The American Recovery and
Reinvestment Act of 2009 (the Recovery
Act), Public Law 111-5, 123 Stat. 115,
was enacted on February 17, 2009, to,
among other things, promote economic
recovery by preserving and creating
jobs, and assisting those most impacted
by the severe economic conditions
facing the nation. SBA is one of several
agencies that are intended to play a role
in achieving these goals. SBA received
funding and authority through the
Recovery Act for several actions to help
small business lending, including
authority to establish a new temporary
loan program to help troubled
businesses.

One provision included in the
Recovery Act is to provide SBA with
temporary authority to fully guarantee
loans (ARC Loans) to viable small
businesses that have a qualifying small
business loan(s) and are experiencing
immediate financial hardship. In order
to implement this change, SBA will
amend the business loan regulations in
13 CFR part 120 to add the requirements
which must be met by lenders and
borrowers participating in the ARC Loan
Program. The requirements for the ARC
Loan Program will be promulgated
under new § 120.398.

II. Section by Section Analysis

Sections 120.398(a) and (b) set forth
the statutory purpose of the ARC Loan
Program and define terms used in the
regulation. The purpose of the ARC
Loan Program is to enable SBA to
guarantee loans to viable small

businesses that are experiencing
immediate financial hardship. SBA is
applying the rules and other
requirements of the 7(a) program to the
ARC Loan Program except as
specifically set forth in section 120.398
of the regulations. Accordingly, only
7(a) lenders may make ARC Loans.
Lenders who are not currently 7(a)
lenders may apply to participate in this
and the 7(a) program.

The regulation defines an eligible
borrower, a going concern, a viable
small business, and a qualifying small
business loan consistent with the
requirements of the Recovery Act. The
definition of eligible borrower includes
the basic eligibility requirements and
ineligibility provisions for small
businesses contained in sections
120.100 and 120.110, respectively, of
this Part. Section 1604 of the Recovery
Act states that no funds appropriated or
otherwise made available in the
Recovery Act may be used by any
private entity for any casino or other
gambling establishment, aquarium, zoo,
golf course, or swimming pool. Casinos
and gambling establishments are
currently ineligible for SBA financial
assistance under § 120.110. Aquariums,
zoos, golf courses and swimming pools
are eligible for SBA financial assistance
under the Small Business Act and the
Small Business Investment Act;
however, they are not eligible for
assistance under the Recovery Act. For
that reason, SBA has determined that
small business concerns with the
following primary industry North
American Industry Classification
System (NAICS) codes are ineligible for
ARC Loans: (a) 713210 (Casinos (Except
Casino Hotels)); (b) 721120 (Casino
Hotels); (c) 713290 (Other Gambling
Industries); (d) 713910 (Golf Courses
and Country Clubs); and (e) 712130
(Zoos and Botanical Gardens).
Applications submitted by small
business concerns with a primary
industry NAICS code of 713940 (Fitness
and Recreational Sports Centers), which
includes both swimming pools and
other types of fitness and recreational
centers, will be identified and reviewed
by SBA to determine eligibility in
accordance with the Recovery Act
statutory restriction on assistance to
swimming pools. A “going concern” is
defined as a small business that is
actively engaging in business with the
expectation of indefinite continuance.
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The definition of “qualifying small
business loan” incorporates the
provisions of eligible uses of proceeds
in §120.120, and ineligible uses of
proceeds included in §§120.130 and
102.160(d), respectively. A “viable
small business” is a going concern that
is having difficulty making periodic
payments of principal and interest on
qualifying small business loans and/or
meeting the operating expenses of the
business, provided it can reasonably
demonstrate its projected operation for
a reasonable period beyond the six
month period of payment assistance
with an ARC Loan.

Section 120.398(c) establishes that the
ARC Loan Program terminates when
appropriated funds are exhausted or on
September 30, 2010, whichever is
sooner.

Section 120.398 (d) describes the
permissible use of proceeds for an ARC
Loan. It implements the Recovery Act
requirement that an ARC Loan must be
used to make periodic payments of
principal and interest for up to six (6)
months, on one or more existing
qualifying small business loans.
However, under the Recovery Act, an
ARC Loan cannot be used to make
payments on loans made or guaranteed
by SBA prior to February 17, 20009.
Loans excluded under this provision
include 7(a) loans guaranteed by SBA,
Development Company 504 loans/
debentures guaranteed by SBA, SBA
disaster loans made to small businesses,
and SBA loans made to microloan
intermediaries, in each case if made
prior to February 17, 2009. Lenders are
encouraged to defer, or, if appropriate,
restructure these excluded loans to best
assist the small businesses. ARC Loans
may be used to make payments on loans
made or guaranteed by SBA on or after
February 17, 2009.

Section 120.398(e) establishes basic
loan terms for ARC Loans: SBA will
guaranty 100% of each ARC Loan; the
interest rate on an ARC Loan shall be
published by the Agency in the Federal
Register; the maximum amount of an
ARC Loan shall not exceed $35,000; and
the maturity shall be up to six and one-
half years. In addition, a lender’s
disbursements of an ARC loan must be
made during a period not exceeding six
(6) consecutive months; the borrower
will be responsible for all principal
payments, but will not be required to
make interest payments on the ARC
Loan; SBA will make interest payments
to the lender on the ARC Loan; a
borrower of an ARC loan does not have
to make any repayments during the
disbursement period and for twelve (12)
months after final disbursement;
repayment of an ARC Loan shall

commence no later than thirteen (13)
months after final disbursement; and the
loan balance shall be fully amortized
over the next five (5) years. SBA will
pay interest to the lender only until the
date 120 days after the earliest uncured
payment default on the ARC Loan. In
addition, the amounts paid by SBA for
interest and/or the guarantee at the time
of purchase will be adjusted to reconcile
for any over- or underpayments of
interest identified throughout the life of
the loan. To accommodate timing delays
in disbursing the ARC Loan after
approval, SBA will allow up to two
months after approval to begin
disbursement of the ARC Loan. Once
the first disbursement of an ARC Loan
is made, the disbursement period may
not exceed six consecutive months.

Section 120.398(f) provides that no
small business may obtain more than
one ARC Loan in order to ensure both
a comprehensive analysis of a small
business’ viability as well as to ensure
the availability of funding to support the
maximum number of small businesses.

Section 120.398(g) provides that a
holder of at least 20 percent ownership
of the small business must generally
guarantee the ARC Loan. This
requirement is identical to the 7(a) loan
program requirement.

Section 120.398(h) provides that a
lender shall secure its ARC loans
consistent with the collateral policies
and procedures that it has established
and implemented for its similarly-sized
non-SBA guaranteed commercial loans.
The Lender’s collateral policies must be
commercially reasonable and prudent.
SBA will allow lenders to charge
borrowers for the direct cost of securing
and liquidating collateral and SBA will
reimburse lenders for the direct costs of
liquidating collateral that are not
reimbursed by borrowers (consistent
with SBA’s established practices) in the
event of default. However, SBA will
limit reimbursement of the direct costs
of liquidation to the amount of the
recovery received on an ARC Loan.

Section 120.398(i) provides that an
applicant for an ARC Loan must be a
creditworthy small business with a
reasonable expectation of repayment,
taking into consideration the following:
(1) Character, reputation, and credit
history of the applicant (and the
Operating Company, if applicable) and
its Associates; (2) experience and depth
of management; (3) strength of the
business; (4) past earnings, current
earnings, and projected cash flow; and
(5) ability to repay the loan with
earnings from the business.

Section 120.398(j) prescribes
certification requirements for each ARC
Loan. In addition to the certification

requirements applicable to 7(a) loans
generally, including, for example, the
certification that the borrower is current
with all Federal, state and local taxes (or
is current in making payments on an
executed agreement with the
appropriate taxing authority) and will
stay current with all such tax
obligations, borrowers must submit a
statement certifying that they are
experiencing immediate financial
hardship and provide documentation to
support the certification. SBA will
provide additional guidance on what
constitutes immediate financial
hardship in the procedural guidance
and forms developed to administer the
ARC Loan Program.

Section 120.398(k) was added to
describe the content of an ARC Loan
application. At a minimum, ARC Loan
applications must include information
on the nature and history of the small
business, current and historical
financial statements (or tax returns) and
such additional information as SBA may
require. The provisions of section
120.191 do not apply to ARC Loans.

Section 120.398(1) allows lenders to
use the proceeds of an ARC Loan to
make periodic payments of principal
and interest on a loan held by the
lender, without SBA’s consent. This
provision is consistent with the
intention of Section 506 of the Recovery
Act to assist viable small businesses
facing immediate financial hardship to
make periodic payments of principal
and interest on existing loans, whether
or not held by the same lender because
it is reasonable to expect that the vast
majority of lenders making ARC Loans
will have an established lending
relationship with the borrower. This
subsection also provides that certain
sections in Part 120 which prohibit
preferences shall not be applicable to
ARC Loans. These sections are 120.10,
120.536(a)(2) and 120.925. In addition,
the provisions of section 120.201
restricting refinancing do not apply to
ARC Loans. Section 120.201 provides
that a borrower may not use 7(a) loan
proceeds to pay any creditor in a
position to sustain a loss.

The Recovery Act prohibits SBA from
charging any loan fees for ARC Loans.
With the exception of charging
borrowers for the direct costs of
securing and liquidating collateral for
ARC Loans, SBA has determined that
lenders may not charge fees or other
costs to borrowers who receive ARC
Loans. Lenders are receiving 100% SBA
guarantees on loans with reasonable
interest rates that will be paid by SBA,
made to small businesses that are
experiencing financial hardships.
Further, lenders are allowed to use the
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proceeds of ARC Loans to make periodic
principal and interest payments on
loans they hold and/or service, which
improves their financial position
relative to their original loan. This
combination of factors led SBA to
conclude that lender-charged fees are
not appropriate for ARC Loans or
consistent with the intent of the
Recovery Act. Excluded fees include,
but are not limited to, points, bonus
points, prepayment penalties, brokerage
fees, fees for processing, origination, or
application, and out of pocket expenses
other than the direct costs of securing
and liquidating collateral. While the
Recovery Act does not prohibit SBA
from charging fees to lenders on ARC
Loans, SBA has determined that in
order to encourage program
participation, SBA will not charge any
fees to lenders making ARC Loans.
These provisions are included in
§120.398(m).

Section 120.398 (n) provides that
Lender reporting to SBA will be
consistent with requirements
established by SBA from time to time
for 7(a) loans and loans made under the
Recovery Act.

Sections 120.398(0) and (p) provide
that ARC Loans will be serviced and
liquidated by the lender originating the
ARC Loan, in accordance with the
practices and procedures that the
Lender uses for its non-SBA guaranteed
commercial loans. The practices must
be commercially reasonable and
consistent with prudent lending
standards and in accordance with SBA
Loan Program requirements defined in
Section 120.10. SBA will provide
additional guidance on how lenders
shall service and liquidate ARC Loans
in the procedural guidance developed to
administer the ARC Loan Program.

Only the originating lender can
request SBA to honor its guaranty if the
ARC Loan goes into default. Section
120.398(q) establishes the standards for
purchasing guarantees. Lenders may
request SBA to purchase an ARC Loan
when there has been an uncured
payment default exceeding 60 days or
when the borrower has declared
bankruptcy. SBA requires Lenders to
submit loans for purchase no later than
120 days after the earliest uncured
payment default on the ARC Loan.
Additionally, SBA may honor its
guarantee and require a Lender to
submit an ARC Loan for purchase at any
time. Lenders are required to complete
recovery actions on ARC Loans after
purchase. SBA will provide additional
guidance on how lenders shall request
purchase of an ARC Loan in the
procedural guidance developed to
administer the ARC Loan Program.

Section 120.398(r) provides that ARC
Loans cannot be sold in the secondary
market nor may a lender participate a
portion of an ARC loan with another
lender. As noted above, it is the
originating lender who must make the
request to SBA to honor its guaranty if
an ARC Loan defaults.

Funding for the ARC Loan Program is
limited. In order to ensure that the ARC
Loans are available to small businesses
to the maximum extent possible, section
120.398(s) was included in the rule to
inform ARC Loan Program participants
that SBA has the right to allocate
volume to providers of ARC Loans. With
this provision, SBA will be able to
ensure that all lenders have access to
ARC Loans to support small businesses.

Section 120.398(t) provides that SBA
may allow lenders to use their delegated
authority to process ARC Loans. SBA
will provide additional guidance on
how delegated and non-delegated
lenders may participate in the
procedural guidance developed to
administer the ARC Loan Program.

Given that the small businesses
eligible for ARC Loans are experiencing
immediate financial hardship, the
availability of additional personal
resources from alternative sources is
considered remote. Section 120.398(u)
was added stating that the provisions of
section 120.102 requiring a personal
resources test are not applicable to ARC
Loans.

Section 120.398(v) provides that the
provisions of section 120.151 which
limit the aggregate amount of the SBA
portions of all loans to a single
borrower, including the borrower’s
affiliates, to a certain guaranty amount
are not applicable to ARC Loans.

II1. Justification for Publication as
Interim Final Rule

In general, before issuing a final rule,
SBA publishes the rule for public
comment in accordance with the
Administrative Procedure Act (APA), 5
U.S.C. 553. The APA provides an
exception from the general rule where
the agency finds good cause to omit
public participation. 5 U.S.C.
553(c)(3)(B). The good cause
requirement is satisfied when prior
public participation can be shown to be
impracticable, unnecessary, or contrary
to the public interest. Under such
circumstances, an agency may publish
an interim final rule without first
soliciting public comment.

In enacting the good cause exception
to standard rulemaking procedures,
Congress recognized that emergency
situations arise where an agency must
issue a rule without public
participation. The current turmoil in the

financial markets is having a negative
impact on the availability of financing
for small businesses. There is an urgent
need to assist viable small businesses
that are experiencing financial
hardships due to the current economic
environment. The ARC Loan Program is
designed to provide an immediate
infusion of capital to small businesses to
assist with making periodic payments of
principal and interest. A delay in
obtaining the financing needed by these
small businesses will, in many cases,
have a direct impact on their
survivability.

SBA finds that good cause exists to
publish this rule as an interim final rule
in light of the urgent need to help small
businesses sustain and survive during
this economic downturn. Advance
solicitation of comments for this
rulemaking would be impracticable,
contrary to the public interest, and
would harm those small businesses that
need immediate relief on eligible debt.
In addition, the Recovery Act mandates
that the SBA issue emergency
regulations to implement the ARC Loan
Program and specifically exempts any
such regulations from the notice and
comment requirement of the APA.

Although this rule is being published
as an interim final rule, comments are
solicited from interested members of the
public. These comments must be
submitted on or before August 10, 2009.
The SBA will consider these comments
and the need for making any
amendments as a result of these
comments.

IV. Justification for Immediate Effective
Date

The APA requires that “publication or
service of a substantive rule shall be
made not less than 30 days before its
effective date, except * * * as
otherwise provided by the agency for
good cause found and published with
the rule.” 5 U.S.C. 553(d)(3). The
purpose of this provision is to provide
interested and affected members of the
public sufficient time to adjust their
behavior before the rule takes effect.

The ARC Loan Program is designed to
provide an immediate infusion of
capital to small businesses to assist with
making periodic payments of principal
and interest. A delay in obtaining the
financing needed by these small
businesses will, in many cases, have a
direct impact on their survivability
making it necessary to implement this
rule immediately. Lenders making ARC
Loans might need time to make system
adjustments; however this time is
mitigated by the benefits to lenders and
small businesses from immediate
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implementation of the ARC Loan
Program.

In light of the urgent need to help
small businesses sustain and survive
during this economic downturn, SBA
finds that there is good cause for making
this rule effective immediately instead
of observing the 30-day period between
publication and effective date. Delaying
implementation of the rule would have
a serious adverse impact on the nation’s
small businesses.

Compliance With Executive Orders
12866, 12988, 13175 and 13132, the
Paperwork Reduction Act (44 U.S.C.,
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this rule
constitutes a significant regulatory
action for purposes of Executive Order
12866.

Executive Order 12988

This action meets applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13132

This rule does not have federalism
implications as defined in Executive
Order 13132. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in the
Executive Order. As such it does not
warrant the preparation of a Federalism
Assessment.

Paperwork Reduction Act

The SBA has determined that this
interim final rule imposes reporting and
recordkeeping requirements as defined
under the Paperwork Reduction Act, 44
U.S.C. Chapter 35. This additional
information consists of the four forms
described below that are necessary to
process applications for assistance
under the ARC Loan Program. SBA has
submitted these information collections
to OMB for review under the emergency
review proceedings. Emergency review
and approval will facilitate urgent
implementation of the ARC Loan
Program, which is expected to provide
debt relief to small businesses that are
currently facing financial hardship,
including difficulties repaying existing
debt. Delay in implementing the loan
program would only exacerbate the

already critical economic conditions
facing these eligible small business
concerns.

A. Title and Description of
Information Collection: SBA Form 2315:
America’s Recovery Capital (ARC)
Borrower Information Form.

Purpose: The information collected on
this form is modeled on two currently
approved information collections: OMB
Control #3245-0016, SBA’s 7(a) loan
application, and OMB Control #3245—
0178, Statement of Personal History,
which is used to collect personal
information on the individuals
associated with the small business loan
applicant. Those two collections of
information will not be discontinued;
they will continue to be used for their
approved purposes. The application
information requested includes
identifying information regarding the
applicant and its principals, including
indebtedness; current or previous
government financing; suspension or
debarment history; and certain other
disclosures regarding principals’
criminal history. The personal
information facilitates borrower
background checks as authorized by
Section 7(a)(1)(B) of the Small Business
Act, 15 U.S.C. 636(a)(1)(B).

OMB Control Number: New
collection.

Description of and Estimated Number
of Respondents: This information will
be collected from the small business
concerns that are applying for financial
assistance under the ARC program. SBA
estimates 12,000 small businesses will
submit applications over the course of a
year.

Estimated Number of Responses: Each
small business concern can submit only
one application under the ARC loan
program; therefore the estimated
number of responses is 12,000.

Estimated Response Time: 10
minutes.

Total Estimated Annual Hour Burden:
2,000 hours.

B. Title and Description: Form 2316
(Part A): America’s Recovery Capital
(ARC) Loan Guaranty Request.

Purpose: This information collection
is submitted by approximately non-
delegated lenders seeking SBA’s
guarantee on an ARC loan. The
information is provided along with
Forms 2316 (Part B) and (Part C) to the
SBA’s 7(a) Loan Processing Centers.

OMB Control Number: New
collection.

Description of and Estimated Number
of Respondents: 400 non-delegated
lenders (these lenders are a subset of the
total estimated 2,000 lenders who will
participate in the ARC program) who

will not submit information through E—
Tran.

Estimated Number of Responses: 840.

Estimated Response Time: 5 minutes
per response.

Estimated Annual Hour Burden: 70
hours.

C. Title and Description: Form 2316
(Part B): Supplemental Information for
America’s Recovery Capital (ARC) Loan
Guaranty Request.

Purpose: Since ARC loans are
specifically to be used to make
payments on existing business loans,
the form is designed to more easily
identify which debt(s) have been
reduced through the use of ARC loan
proceeds. In addition, in order to
facilitate required reporting under the
Recovery Act, this form also collects
information on the number of jobs
created or retained as a result of the
ARC loan financing.

OMB Control Number: New
collection.

Description of and Estimated Number
of Respondents: This form may be
submitted by all lenders participating in
the SBA’s 7(a) loan program. We
estimate that a total of 2,000 lenders
will submit this information collection.

Estimated Number of Responses:
12,000.

Estimated Response Time: 15
minutes.

Total Estimated Annual Hour Burden:
3,000 hours.

D. Title and Description: Form 2316
(Part C), Eligibility Information
Required for America’s Recovery Capital
(ARC) Loan Submission.

Purpose: The information will be used
to determine whether the loan
application meets the eligibility criteria
for an ARC Loan, as stated in this
regulation.

OMB Control Number: New
collection.

Description of and Estimated Number
of Respondents: This form may be
submitted by all lenders participating in
the SBA’s 7(a) loan program. We
estimate that a total of 2,000 lenders
will submit this information collection.

Estimated Number of Responses:
12,000.

Estimated Response Time: 10
minutes.

Total Estimated Annual Hour Burden:
2,000 hours.

SBA invites comments on these
information collections, particularly on:
(1) Whether the proposed collection of
information is necessary for the proper
performance of SBA’s functions,
including whether the information will
have a practical utility; (2) the accuracy
of SBA’s estimate of the burden of the
proposed collections of information; (3)
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ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques,
when appropriate, and other forms of
information technology.

Please send comments by the closing
date for comment for this interim final
rule to SBA Desk Officer, Office of
Management and Budget, Office of
Information and Regulatory Affairs, 725
17th Street, NW., Washington, DC 20503
and to Janet A. Tasker, Office of Capital
Access, Small Business Administration,
409 Third Street, SW., Washington, DC
20416.

Regulatory Flexibility Act

Because this rule is an interim final
rule, there is no requirement for SBA to
prepare a Regulatory Flexibility Act
(RFA) analysis. The RFA requires
administrative agencies to consider the
effect of their actions on small entities,
small non-profit businesses, and small
local governments. Pursuant to the RFA,
when an agency issues a rule, the
agency must prepare analysis that
describes whether the impact of the rule
will have a significant economic impact
on a substantial number of small
entities. However, the RFA requires
such analysis only where notice and
comment rulemaking is required.

List of Subjects in 13 CFR Part 120

Loan programs—business, Small
businesses.
m For the reasons stated in the preamble,
SBA amends 13 CFR part 120 as
follows:

PART 120—BUSINESS LOANS

m 1. The authority citation for 13 CFR
part 120 is revised to read as follows:

Authority: 15 U.S.C. 634(b)(6), (b)(7),
(b)(14), (h), and note, 636(a), (h) and (m), 650,
687(f), 696(3), and 697(a) and (e); Public Law
111-5, 123 Stat. 115.

m 2. Add anew undesignated center
heading and new § 120.398 to subpart C
to read as follows:

America’s Recovery Capital (Business
Stabilization) Loan Program—ARC
Loan Program

§120.398 America’s Recovery Capital
(ARC) Loan Program.

(a) Purpose. The purpose of the ARC
Loan Program is to enable SBA to
guarantee certain loans to viable small
businesses that are experiencing
immediate financial hardship. Loans
made under this loan program are
referred to as ARC Loans and are subject

to the requirements set forth in this Part
for 7(a) loans except as noted in this
section.

(b) Definitions.

(1) (i) Eligible Borrower is a small
business concern as defined in Section
3 of the Small Business Act and
§120.100. Eligible Borrower does not
include:

(A) Ineligible small businesses as
listed in §120.110; and

(B) Small business concerns with the
following primary industry North
American Industry Classification
System (NAICS) codes:

(1) 713210 (Casinos (Except Casino
Hotels));

(2) 721120 (Casino Hotels);

(3) 713290 (Other Gambling
Industries);

(4) 713910 (Golf Gourses and Country
Clubs); and

(5) 712130 (Zoos and Botanical
Gardens).

(ii) Applications submitted by small
business concerns with a primary
industry NAICS code of 713940 (Fitness
and Recreational Sports Centers) will be
identified and reviewed by SBA to
determine eligibility in accordance with
the statutory restriction on assistance to
swimming pools.

(2) Going Concern is a small business
concern actively engaging in business
with the expectation of indefinite
continuance.

(3) Qualifying Small Business Loan is
a loan previously made to an Eligible
Borrower for any of the purposes set
forth in § 120.120 and not for any of the
purposes set forth in §120.130 or
120.160(d). Qualifying Small Business
Loans may include credit card
obligations, capital leases for major
equipment and vehicles, notes payable
to vendors or suppliers, loans in the first
lien position made by commercial
lenders in connection with the
Development Company Loan Program
(504), home equity loans used to finance
business operations, other loans to small
businesses made without an SBA
guaranty, and loans made by or with an
SBA guaranty on or after February 17,
2009. Loans made or guaranteed by SBA
before February 17, 2009 are not
Qualifying Small Business Loans for the
purposes of the ARC Loan Program. A
Qualifying Small Business Loan may
not be used as the basis for more than
one ARC Loan but ARC Loans may be
used to pay multiple Qualifying Small
Business Loans.

(4) Viable small business is a small
business that is a Going Concern but
which is having difficulty making
periodic payments of principal and
interest on Qualifying Small Business
Loan(s) and/or meeting operating

expenses of the business although it can
reasonably demonstrate its projected
continued operation for a reasonable
period beyond the six month period of
payment assistance with an ARC Loan.

(c) Period of program. The ARC Loan
Program is authorized through
September 30, 2010, or until
appropriated funds are exhausted,
whichever is sooner.

(d) Use of proceeds. Loans made
under the ARC Loan Program are for the
sole purpose of making periodic
payments of principal and interest
(including default interest), in full or in
part, for up to six (6) months, on one or
more existing Qualifying Small Business
Loans. ARC Loan proceeds cannot be
used to make payments on loans made
or guaranteed by SBA prior to February
17, 2009.

(e) Loan terms.

(1) Guaranty percentage. ARC Loans
are 100% guaranteed by SBA.

(2) Maximum loan size. An ARC Loan
may not exceed $35,000.

(3) Interest rate. The interest rate for
ARC Loans will be published by SBA in
the Federal Register.

(4) Loan maturity. An ARC Loan may
be made with a maturity of up to six and
one-half years.

(5) Disbursement period. The
disbursement period for an ARC Loan is
up to six consecutive months.

(6) Loan payments.

(i) Borrower’s payments. The
borrower will be responsible for all
principal payments.

(ii) Payment of interest by SBA. SBA
will make periodic interest payments to
the lender on ARC Loans. Interest will
accrue only until the date 120 days after
the earliest uncured payment default on
the ARC Loan. However, the amount
paid by SBA on a defaulted ARC Loan,
when it honors its guarantee, will be
adjusted to reconcile for any
overpayments or underpayments of
interest previously paid to the Lender.
Interim adjustments to interest paid by
SBA to lenders may be made during the
term of the ARC Loan and interest
payments due the Lender will be
adjusted to accommodate the interim
interest adjustments.

(iii) Deferral period. No principal
repayment is required during the
disbursement period or for 12 months
following the final loan disbursement.

(iv) Repayment period. The borrower
will be required to pay the loan
principal over five years beginning in
the 13th month following the final loan
disbursement. The ARC Loan balance
will be fully amortized over the five
year repayment period. Balloon
payments may not be required by
lenders. The borrower may prepay all or
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a portion of the principal during the life
of the loan without penalty.

(f) Number of ARC Loans per small
business. No small business may obtain
more than one ARC Loan, but the
proceeds of the ARC loan may be used
to pay more than one Qualifying Small
Business Loan.

(g) Personal guarantees. Holders of at
least a 20 percent ownership interest in
the borrower generally must guarantee
the ARC Loan.

(h) Collateral. SBA requires each
lender to follow the collateral policies
and procedures that it has established
and implemented for similarly-sized
non-SBA guaranteed commercial loans.
The lender’s collateral policies must be
commercially reasonable and prudent.
Lenders will certify that the collateral
policies applied to the ARC Loan meet
this standard. Lenders may charge
borrowers the direct cost of securing
and liquidating collateral for ARC
Loans. SBA will reimburse Lenders for
the direct cost of liquidating collateral
that are not reimbursed by the borrower
in the event of default. Reimbursement
of the direct costs of liquidation by SBA
to the Lender is limited to the amount
of the recovery received on the ARC
Loan.

(i) Credit criteria. To be approved for
an ARC Loan, the applicant must be a
creditworthy small business with a
reasonable expectation of repayment,
taking into consideration the following:

(1) Character, reputation, and credit
history of the applicant (and the
Operating Company, if applicable) and
its Associates;

(2) Experience and depth of
management;

(3) Strength of the business;

(4) Past earnings, current earnings,
and projected cash flow; and

(5) Ability to repay the loan with
earnings from the business.

(j) Statement of hardship. In addition
to the certifications required for 7(a)
loans generally, ARC Loan recipients
must submit a statement certifying that
they are experiencing immediate
financial hardship and provide
documentation to support the
certification.

(k) Loan application. The provisions
of § 120.191 do not apply for ARC
Loans. A lender making an ARC Loan
will provide an application with
information on the small business that
includes the nature and history of the
business, current and historical
financial statements (or tax returns), and
other information that SBA may require.

(1) Preferences and refinancing. A
lender may make an ARC Loan to an
Eligible Borrower that intends to use the
proceeds of the ARC Loan to make

periodic payments of principal and
interest on a Qualifying Small Business
Loan that is owned or serviced by that
same lender. The provisions of
§§120.10, 120.536(a)(2) and 120.925
with regard to Preference for
repayments without prior SBA approval
do not apply to ARC Loans. The
provisions of § 120.201 restricting
refinancing also do not apply to ARC
Loans.

(m) Loan fees. Neither the lender nor
SBA shall impose any fees or direct
costs on a borrower of an ARC Loan,
except that lenders may charge
borrowers for the direct costs of
securing and liquidating collateral for
the ARC Loan. Fees include, but are not
limited to, points, bonus points,
prepayment penalties, brokerage fees,
fees for processing, origination, or
application, and out of pocket expenses
(other than the direct costs of securing
and liquidating collateral). SBA will not
impose any fees on a lender making an
ARC Loan.

(n) Lender reporting. Lenders shall
report on its ARC Loans in accordance
with requirements established by SBA
from time to time for 7a loans and loans
made under the American Recovery and
Reinvestment Act of 2009.

(0) Loan servicing. Each originating
lender shall service all of its ARC Loans
in accordance with the existing
practices and procedures that the
Lender uses for its non-SBA guaranteed
commercial loans. In all circumstances,
such practices and procedures must be
commercially reasonable and consistent
with prudent lending standards and in
accordance with SBA Loan Program
Requirements as defined in § 120.10.
SBA'’s prior written consent is required
for servicing actions that may have
significant exposure implications for
SBA. SBA may require written notice of
other servicing actions it considers
necessary for portfolio management
purposes.

(p) Liquidations. Each Lender shall be
responsible for liquidating any
defaulted ARC Loan originated by the
Lender. ARC Loans will be liquidated in
accordance with the existing practices
and procedures that the Lender uses for
its non-SBA guaranteed commercial
loans. In all circumstances, such
practices and procedures must be
commercially reasonable and consistent
with prudent lending standards and in
accordance with SBA Loan Program
Requirements as defined in Section
120.10. Loans with de minimis value
may, at the Lender’s request and with
SBA’s approval, be liquidated by SBA or
its agent(s). Significant liquidation
actions taken on ARC Loans must be
documented. The reimbursement of

liquidation related fees by SBA to the
Lender is limited to the amount of the
recovery on the ARC Loan.

(q) Purchase requests. Any purchase
request to SBA to honor its guaranty on
a defaulted ARC Loan shall be made by
the originating lender. Lenders may
request SBA to purchase an ARC Loan
when there has been an uncured
payment default exceeding 60 days or
when the borrower has declared
bankruptcy. SBA requires Lenders to
submit loans for purchase no later than
120 days after the earliest uncured
payment default on the ARC Loan.
Additionally, SBA may honor its
guarantee and require a Lender to
submit an ARC Loan for purchase at any
time. Except as noted above, the Lender
is required to complete all recovery
actions on the ARC Loan after purchase.

(r) Prohibition on secondary market
sales and loan participations. A lender
may not sell an ARC loan into the
secondary market nor may a lender
participate a portion of an ARC loan
with another lender.

(s) Loan volume. SBA reserves the
right to allocate loan volume under the
ARC Loan Program among Lenders (as
defined in § 120.10).

(t) Delegated authority. SBA may
allow lenders to use their delegated
authority to process ARC Loans.

(u) Personal resources test. The
personal resources test provisions of
§120.102 do not apply to ARC Loans.

(v) Statutory loan limit. The
provisions of § 120.151 do not apply to
ARC Loans.

Karen G. Mills,

Administrator.

[FR Doc. E9-13480 Filed 6-8—-09; 8:45 am]
BILLING CODE 8025-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1500

Labeling Amendment of Blasting Caps

AGENCY: Consumer Product Safety
Commission.
ACTION: Final rule.

SUMMARY: The Consumer Product Safety
Commission (Commission or CPSC) is
issuing a final rule to supplement the
current definition of “blasting cap” in
its regulations under the Federal
Hazardous Substances Act. The final
rule simply uses the term “detonator” in
addition to the term ‘‘blasting cap” to
reflect the current usage of those terms
in the explosives industry.

DATES: The final rule becomes effective
June 9, 2009.
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FOR FURTHER INFORMATION CONTACT:
Hyun Sun Kim, Office of the General
Counsel, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; telephone (301)
504—7632, e-mail hkim@cpsc.gov.
SUPPLEMENTARY INFORMATION:

A. Background

The regulations promulgated under
the Federal Hazardous Substances Act
(FHSA), 15 U.S.C. 1261-12786, require
cautionary labeling of hazardous
substances. 16 CFR part 1500. Under 16
CFR 1500.83(a)(35), individual blasting
caps are exempt from bearing the
statement, “Keep out of the reach of
children,” or its practical equivalent, if:
(i) Each cap bears conspicuously in the
largest type size practicable the
statement, “DANGEROUS—BLASTING
CAPS—EXPLOSIVE” and; (ii) the outer
carton and any accompanying printed
matter bear appropriate, complete
cautionary labeling.

On October 16, 2006, the Institute of
Makers of Explosives (IME) petitioned
the Commission to amend the
regulations at 16 CFR 1500.83(a)(35), to
allow the use of the term “detonator” to
be used interchangeably with the term
“blasting cap.” The petition was
docketed as HP 07—1 and, on December
12, 2006, the Commission published a
notice in the Federal Register (71 FR
74488) stating that it had received the
petition and inviting public comment
on the petition. No comments were
received.

IME specifically requested adding the
term ‘“detonator” to the regulation as
follows (added text is underlined):

Individual detonators or blasting caps are
exempt from bearing the statement, ‘“Keep
out of the reach of children,” or its practical
equivalent, if:

(i) Each detonator or cap bears
conspicuously in the largest type size
practicable the statement, “DANGEROUS—
BLASTING CAPS—EXPLOSIVE” or
“DANGEROUS—DETONATOR—
EXPLOSIVE”;

According to IME, the terms
“detonator” and “blasting cap”
generally are synonymous in the
explosives community. IME asserts that
the term ““detonator” may be interpreted
as being more inclusive and is more
commonly used than the term ‘‘blasting
cap.” To minimize the possibility that
an individual may not take
recommended precautions when
handling initiating devices, IME states
that it has encouraged the use of the
term “detonator” instead of the term
“blasting cap” whenever possible. IME
states that there is no practical benefit
to requiring the use of both the term
“detonator” and “blasting cap” on

printed warnings given the limited
space available on small detonators.
IME does not advocate replacing the
term ‘“‘blasting cap” with “detonator” at
this time.

The Commission believes that the
technical amendment will convey
useful information concerning the scope
of the labeling requirements for these
devises. Because the term “detonator” is
used widely, including “detonator” in
16 CFR 1500.83(a)(35) will clarify that
either a blasting cap or a detonator must
bear conspicuously in the largest type
size practicable the statement,
“DANGEROUS—BLASTING CAPS—-
EXPLOSIVE” or “DANGEROUS—
DETONATOR—EXPLOSIVE” as
applicable. The inclusion of the term
detonator also will increase safety
awareness by warning individuals to
take precautions when handling these
types of devices whether they are
referred to as blasting caps or
detonators. Because this amendment is
technical in nature rather than
substantive, notice and comment are not
necessary. See 5 U.S.C. 553(b)(3)(B).
Moreover, the amendment does not
change the substantive obligations of
manufacturers of these devises.
Accordingly, there is no need to delay
the effective date. Id. 553 (d)(3).

List of Subjects in 16 CFR Part 1500

Consumer protection, Hazardous
materials, Hazardous substances,
Imports, Infants and children, Labeling,
Law enforcement, Toys.

Conclusion

m For the reasons discussed the
Commission amends 16 CFR 1500.83 to
read as follows:

PART 1500—[AMENDED]

m 1. The authority citation for part 1500
continues to read as follows:

Authority: 15 U.S.C. 1261-1277.

m 2. Revise paragraphs
(a)(35)introductory text and (a)(35)(i) of
§1500.83 to read as follows:

§1500.83 Exemptions for small packages,
minor hazards, and special circumstances.

(a] * *x %

(35) Individual detonators or blasting
caps are exempt from bearing the
statement, “Keep out of the reach of
children,” or its practical equivalent, if:

(i) Each detonator or cap bears
conspicuously in the largest type size
practicable the statement,
“DANGEROUS—BLASTING CAPS—
EXPLOSIVE” or “DANGEROUS—
DETONATOR—EXPLOSIVE”; and

* * * * *

Dated: June 3, 2009.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. E9—-13365 Filed 6—-8-09; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[USCG—2009-0286]
Drawbridge Operation Regulations;

New Haven Harbor, Quinnipiac and Mill
Rivers, CT, Test Schedule Change

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations; request for comments.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the regulation governing
the operation of three bridges; the Ferry
Street Bridge and the Grand Avenue
Bridge across the Quinnipiac River, and
the Chapel Street Bridge across the Mill
River, all at New Haven, Connecticut.
This deviation will test a change to the
drawbridge operation schedule to
determine whether a permanent change
to the schedule is needed.

DATES: This deviation is effective from
May 1, 2009 through October 26, 2009.
Comments must reach the Coast Guard
on or before November 15, 2009.

ADDRESSES: You may submit comments
identified by docket number USCG—
2009-0286 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493—2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building ground
floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

(4) Hand Delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call Ms. Judy Leung-Yee, Project
Officer, First Coast Guard District,
telephone 212-668-7165. If you have
questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366-9826.
SUPPLEMENTARY INFORMATION:
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Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2009-0286),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
suggestion or recommendation. You
may submit your comments and
materials online (http://
www.regulations.gov), or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a phone number in the body
of your document so that we can contact
you if we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert “USCG—
2009-0286" in the Docket ID box, press
Enter, and then click on the balloon
shape in the Actions column. If you
submit your comments by mail or hand
delivery, submit them in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying and electronic
filing. If you submit them by mail and
would like to know that they reached
the Facility, please enclose a stamped,
self-addressed postcard or envelope. We
will consider all comments and material
received during the comment period
and may change the rule based on your
comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, select the
Advanced Docket Search option on the
right side of the screen, insert USCG—
2009-0286 in the Docket ID box, press
Enter, and then click on the item in the

Docket ID column. You may also visit
either the Docket Management Facility
in Room W12-140, on the ground floor
of the Department of Transportation
West Building, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment), if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act, system of records notice regarding
our public dockets in the January 17,
2008 issue of the Federal Register (73
FR 3316).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one to the Docket Management
Facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Background and Purpose

The Ferry Street Bridge at mile 0.7,
across the Quinnipiac River, has a
vertical clearance in the closed position
of 25 feet at mean high water and 31 feet
at mean low water. The Grand Avenue
Bridge at mile 1.3, across the
Quinnipiac River, has a vertical
clearance in the closed position of 9 feet
at mean high water and 15 feet at mean
low water. The Chapel Street Bridge at
mile 0.4, across the Mill River, has a
vertical clearance of 7 feet at mean high
water and 13 feet at mean low water.
The existing drawbridge operation
regulations are listed at 33 CFR 117.213.

The City of New Haven, the owner of
the bridges, requested a change to the
drawbridge operation regulations for the
Ferry Street Bridge across Quinnipiac
River at mile 0.7, the Grand Avenue
Bridge across the Quinnipiac River at
mile 1.3, and the Chapel Street Bridge
at mile 0.4, across the Mill River, all at
New Haven, Connecticut.

During the past four years the Ferry
Street Bridge has undergone a major
rehabilitation. During the rehabilitation
project the movable spans were
removed or left in the open position at
various times allowing navigation to
pass at all times.

Now that the Ferry Street Bridge is
fully operational again, the bridge
owner would like to test an alternate
drawbridge operation schedule for all its
bridges, the Ferry Street Bridge, the
Grand Avenue Bridge and the Chapel
Street Bridge, to help reduce the burden
of crewing these bridges during time
periods when there have been few
requests to open.

The waterway users are seasonal
recreational craft, commercial fishing,
and construction vessels.

The existing drawbridge operation
regulation listed at 33 CFR 117.213,
authorizes a roving crew concept that
requires the draw of the Ferry Street
Bridge to open on signal from October
1 through April 30, between 9 p.m. and
5 a.m. unless the draw tender is at the
Grand Ave. or Chapel Street bridges, in
which case, a delay of up to one hour
in opening is permitted.

The bridge owner would like to
extend the above roving crew concept to
be in effect year round.

As aresult of all of the above
information, the Coast Guard has
decided to implement a temporary test
deviation to test the requested change to
the drawbridge operation regulations.

The public is invited to comment
regarding the effectiveness of this
temporary test deviation. The Coast
Guard will consider all comments
received within the comment period
before determining whether this
proposed rule change should become
either a permanent change to the rules,
be revised or modified further, or if the
existing regulations should remain
unchanged.

Under this temporary test deviation,
in effect from May 1, 2009 through
October 26, 2009, the Ferry Street
Bridge, the Grand Avenue Bridge, and
the Chapel Street Bridge shall operate as
follows:

The Ferry Street Bridge across
Quinnipiac River at mile 0.7, shall open
on signal for all marine traffic; except
that, from 7:30 a.m. to 8:30 a.m. and
4:45 p.m. to 5:45 p.m., weekdays except
Federal holidays, the draw need not be
opened for the passage of vessel traffic.
From 9 p.m. to 5 a.m., the draw shall
open on signal if at least a one hour
advance notice is given to the draw
tender at the Chapel Street Bridge by
calling (203) 946-7618.

The Grand Avenue Bridge across
Quinnipiac River at mile 1.3, shall open
on signal for all marine traffic; except
that, from 7:30 a.m. to 8:30 a.m. and
4:45 p.m. to 5:45 p.m., weekdays except
Federal holidays, the draw need not be
opened for the passage of vessel traffic.
From 9 p.m. to 5 a.m. the draw shall
open on signal if at least a one hour
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advance notice is given to the draw
tender at the Chapel Street Bridge by
calling (203) 946-7618.

The Chapel Street Bridge across the
Mill River at mile 0.4, shall open on
signal for all marine traffic; except that,
from 7:30 a.m. to 8:30 a.m. and 4:45
p.m. to 5:45 p.m., weekdays except
Federal holidays, the draw need not be
opened for the passage of vessel traffic.
From 9 p.m. to 5 a.m. the draw shall
open on signal if at least a one hour
advance notice is given to the draw
tender by calling (203) 946-7618.

In accordance with 33 CFR 117.35(e),
the bridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: April 27, 2009.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. E9—13369 Filed 6—-8-09; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 010319075-1217-02]
RIN 0648—-XP65

Fisheries of the Northeastern United
States; Tilefish Fishery; Quota
Harvested for Full-time Tier 2 Category

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; tilefish Full-
time Tier 2 permit category closure.

SUMMARY: NMF'S announces that the
percentage of the tilefish annual total
allowable landings (TAL) available to
the Full-time Tier 2 permit category for
the 2009 fishing year will be harvested
prior to the end of the fishing year.
Commercial vessels fishing under the
tilefish Full-time Tier 2 permit may not
harvest tilefish from within the Golden
Tilefish Management Unit for the
remainder of the 2009 fishing year.
Regulations governing the tilefish
fishery require publication of this
notification to advise the public of this
closure.

DATES: Effective 0001 hrs local time,

June 6, 2009, through 2400 hrs local
time, October 31, 2009.

FOR FURTHER INFORMATION CONTACT:
Anna Macan, Fisheries Management
Specialist, at (978) 281-9165.

SUPPLEMENTARY INFORMATION:
Regulations governing the tilefish
fishery are found at 50 CFR part 648.
The regulations require annual
specification of a TAL for federally
permitted tilefish vessels harvesting
tilefish from within the Golden Tilefish
Management Unit. The Golden Tilefish
Management Unit is defined as an area
of the Atlantic Ocean from the latitude
of the VA and NC border (36°33.36" N.
lat.), extending eastward from the shore
to the outer boundary of the exclusive
economic zone, and northward to the
U.S.-Canada border. After 5 percent of
the overall annual tilefish TAL is
deducted to reflect landings by vessels
issued an open-access Incidental permit
category, and after up to 3 percent of the
TAL is set aside for research purposes,
should research TAL be set aside, the
remaining TAL is distributed among
three tilefish limited access permit
categories; Full-time Tier 1 category (66
percent), Full-time Tier 2 category (15
percent), and the Part-time category (19
percent).

The TAL for tilefish for the 2009
fishing year was set at 1.995 million lb
(905,172 kg) and then adjusted
downward by 5 percent to 1,895,250 1b
(859,671 kg) to account for incidental
catch. There was no research set-aside
for the 2009 fishing year. Thus, the Full-
time Tier 2 permit quota for the 2009
fishing year, which is equal to 15
percent of the TAL, was specified at
284,288 1b (106,108 kg). However, due
to an over-harvest in the 2008 fishing
year, the quota for the Full-time permit
category was adjusted downward by
7,332 1b (3,326 kg) to 276,956 lb
(125,625 kg). Notification of the 2009
Full-time Tier 2 category quota for the
2009 fishing year was sent in a Permit
Holder Letter to all tilefish limited
access permit holders on October 7,
2008.

The Administrator, Northeast Region,
NMFS (Regional Administrator),
monitors the commercial tilefish quota
for each fishing year using dealer
reports, vessel catch reports, and other
available information to determine
when the quota for each limited access
permit category is projected to have
been harvested. NMFS is required to
publish notification in the Federal
Register notifying commercial vessels
and dealer permit holders that, effective
upon a specific date, the tilefish TAL for
the specific limited access category has
been harvested and no commercial
quota is available for harvesting tilefish
by that category for the remainder of the

fishing year, from within the Golden
Tilefish Management Unit.

The Regional Administrator has
determined, based upon dealer reports
and other available information, that
there is a high likely hood that the 2009
tilefish TAL for the Full-time Tier 2
category has been harvested as of June
1, 2009. Therefore, effective 0001 hr
local time, June 6, 2009, further
landings of tilefish harvested from
within the Golden Tilefish Management
Unit by tilefish vessels holding Full-
time Tier 2 category Federal fisheries
permits are prohibited through October
31, 2009. The 2010 fishing year for
commercial tilefish harvest will open on
November 1, 2009. Federally permitted
dealers are also advised that, effective
June 6, 2009, they may not purchase
tilefish from Full-time Tier 2 category
federally permitted tilefish vessels who
land tilefish harvested from within the
Golden Tilefish Management Unit for
the remainder of the 2009 fishing year
(through October 31, 2009).

Classification

The Assistant Administrator for
Fisheries, NOAA (AA) finds good cause
pursuant to 5 U.S.C. 553(b)(B) to waive
prior notice and the opportunity for
public comment because it would be
contrary to the public interest. If
implementation of this closure is
delayed to solicit prior public comment,
the quota for this category would be
exceeded given the rate of harvest of
tilefish for vessels in this category. This
would conflict with the agency’s legal
obligation under section 304(e) of the
Magnuson-Stevens Fishery
Conservation and Management Act to
rebuild this fishery as soon as possible.
Overage of the Full-time Tier 2 category
quota that occurs in a given fishing year
is subtracted from the quota for this
category in the following fishing year.
This would have a negative economic
impact on owners of vessels permitted
in the Full-time Tier 2 category, who
did not contribute to the overage this
year, and fish during the next fishing
year. The AA further finds pursuant to
5 U.S.C. 553(d)(3) good cause to waive
the thirty 30-day delayed effectiveness
period for the reasons stated above.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 3, 2009.
Kristen C. Koch,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—13346 Filed 6—-3—-09; 4:15 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 080521698—-9067—-02]
RIN 0648—-XP50

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Modification of the Yellowtail
Flounder Landing Limit for the U.S./
Canada Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary Rule; decrease of
landing limit.

SUMMARY: This action decreases the
Georges Bank (GB) yellowtail flounder
trip limit to 2,500 1b (1,134 kg) for
Northeast (NE) multispecies days-at-sea
(DAS) vessels fishing in the U.S./Canada
Management Area. This action is
authorized by the regulations
implementing Amendment 13 to the NE
Multispecies Fishery Management Plan
(FMP) and is intended to decrease the
likelihood of harvest exceeding the total
allowable catch (TAC) for GB yellowtail
flounder during the 2009 fishing year
(FY). This action is being taken to
optimize the harvest of transboundary
stocks of GB yellowtail flounder,
haddock, and cod under the authority of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act).

DATES: Effective June 5, 2009, through
April 30, 2010.

FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Policy Analyst,
(978) 281-9341, fax (978) 281-9135.
SUPPLEMENTARY INFORMATION:
Regulations governing the GB yellowtail
flounder landing limit within the U.S./
Canada Management Area are found at
50 CFR 648.85(a)(3)(iv)(C) and (D). The
regulations authorize vessels issued a
valid limited access NE multispecies
permit and fishing under a NE
multispecies DAS to fish in the U.S./
Canada Management Area, as defined at
§648.85(a)(1), under specified
conditions. The TAC for GB yellowtail
flounder for the 2009 fishing year (May
1, 2009 —April 30, 2010) was set at
1,617 mt (3,564,774 1b) (74 FR 17030;
April 13, 2009), a 17—percent decrease
from the TAC for FY 2008. The same
regulatory action for FY 2009
implemented a trip limit of 5,000 1b
(2,268 kg) for GB yellowtail flounder,
less than the default initial trip limit of

10,000 Ib (4,536 kg). A 5,000 1b (2,268
kg) trip limit was implemented based on
data from FY 2008, in order to allow
harvesting of the TAC, and to minimize
the likelihood that further restriction of
catch rate through additional trip limits
would be necessary.

The regulations at § 648.85(a)(3)(iv)(D)
authorize the Administrator, Northeast
(NE) Region, NMFS (Regional
Administrator) to increase or decrease
the trip limits in the U.S./Canada
Management Area to prevent over-
harvesting or under-harvesting the TAC
allocation. According to the most recent
Vessel Monitoring System (VMS)
reports and other available information,
the cumulative GB yellowtail flounder
catch is approximately 16 percent of the
TAC as of May 21, 2009. Of this total,
approximately half is , I sattributed to
fish that have been discarded at sea. A
previous analysis of fishing behaviour
in fishing year 2007, found that vessels
that fished in the U.S./Canada
Management Area were more likely to
direct effort onto species other than
yellowtail flounder when the yellowtail
flounder possession limit dropped
below 5,000 1b (2,268 kg) per trip.
Therefore, decreasing the trip limit from
5,000 1b (2,268 kg) to 2,500 1b (1,134 kg)
is expected to reduce the number of
trips made to the Western U.S./Canada
Area to target yellowtail flounder,
decrease landings of yellowtail flounder
without increasing discards, and result
in the achievement of the TAC during
the fishing year without exceeding it.
Attainment of the TAC prior to the end
of the fishing year results in the loss of
yield of other stocks caught
concurrently with yellowtail flounder.
Based on this information, the Regional
Administrator is decreasing the current
5,000 lb (2,268 kg) yellowtail flounder
trip limit in the U.S./Canada
Management Area to 2,500 1b (1,134 kg)
per trip, through April 30, 2010.

GB yellowtail flounder landings will
continue to be closely monitored.
Further inseason adjustment to increase
or decrease the trip limit may be
considered, based on updated catch data
and projections. Should 100 percent of
the TAC allocation for GB yellowtail
flounder by projected to be caught, all
vessels would be prohibited from
harvesting, possessing, or landing
yellowtail flounder from the entire U.S./
Canada Management Area, and the
Eastern U.S./Canada Area would be
closed to limited access NE multispecies
DAS vessels for the remainder of the
fishing year.

Classification

This action is authorized by 50 CFR
part 648 and is exempt from review

under Executive Order 12866. Pursuant
to 5 U.S.C 553(b)(3)(B) and (d)(3), there
is good cause to waive prior notice and
comment for public comment; as well as
the delayed effectiveness for this action,
because prior notice and comment, and
a delayed effectiveness, would be
impracticable and contrary to the public
interest. The regulations under
§648.85(a)(3)(iv)(D) grant the Regional
Administrator the authority to adjust the
GB yellowtail flounder trip limit to
prevent over-harvesting or
underharvesting the TAC allocation.
This action will implement a more
restrictive trip limit for yellowtail
flounder in order to ensure that the TAC
is not overharvested, and the biological
and economic objectives of the FMP are
met.

It is important to take this action
immediately because, based on current
data and a projection, continuation of
the status quo trip limit of 5,000 1b
(2,268 kg) will result reaching the GB
yellowtail flounder TAC prior to the end
of the fishing year. Attainment of the
TAC prior to the end of the fishing year
on April 30, 2010 (and closure of the
Eastern U.S./Canada Area) would result
in the loss of yield of other valuable
species caught in the Eastern U.S./
Canada Area.

The information that is the basis for
this action is recent catch data. The time
necessary to provide for prior notice and
comment, and delayed effectiveness for
this action would prevent NMFS from
implementing a reduced trip limit in a
timely manner. A resulting delay in the
curtailment of catch rate of GB
yellowtail flounder may cause closure of
the Eastern U.S./Canada Area early in
FY 2009. Such a closure would result in
less revenue for the fishing industry and
be counter to the objective of optimal
yield.

The Regional Administrator’s
authority to decrease trip limits for GB
yellowtail flounder in the U.S./Canada
Management Area to help ensure that
the shared U.S./Canada stocks of fish
are harvested, but not exceeded, was
considered and open to public comment
during the development of Amendment
13 to the FMP and Framework
Adjustment 42 to the FMP. Therefore,
any negative effect the waiving of public
comment and delayed effectiveness may
have on the public is mitigated by these
factors.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 3, 2009.

Kristen C. Koch,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9-13347 Filed 6—-3—-09; 4:15 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
RIN 0648—-XN78

Fisheries in the Western Pacific;
Bottomfish and Seamount Groundfish
Fisheries; Fishery Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is closing the
commercial and non-commercial
fisheries in the Main Hawaiian Islands
fishery for seven deepwater bottomfish
species (“Deep 7” bottomfish) as a result
of reaching the total allowable catch
(TAC) for the 2008—09 fishing year.
DATES: Effective July 6, 2009, through
August 31, 2009.

FOR FURTHER INFORMATION CONTACT: Bob
Harman, Sustainable Fisheries Division,
NMEFS Pacific Islands Region, 808—944—
2271.

SUPPLEMENTARY INFORMATION:
Bottomfish fishing in Hawaii is
managed under the Fishery
Management Plan for Bottomfish and
Seamount Groundfish Fisheries of the
Western Pacific Region (Bottomfish
FMP), developed by the Western Pacific
Fishery Management Council (Council)
and implemented by NMFS under the

authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the
Bottomfish FMP appear at 50 CFR part

665 and at subpart H of 50 CFR part 600.

The regulations at § 665.72 authorize
NMFS and the Council to set a TAC
limit for Deep 7 bottomfish for the
fishing year, based on the best available
scientific, commercial, and other
information, and taking into account the
associated risk of overfishing. The Deep
7 bottomfish are onaga (Etelis
coruscans), ehu (E. carbunculus), gindai
(Pristipomoides zonatus), kalekale (P.
sieboldii), opakapaka (P. filamentosus),
lehi (Aphareus rutilans), and
hapu‘upu‘u (Epinephelus quernus).

When the TAC limit for the year is
projected to be reached, the Regional
Administrator is required to publish
notification that the fishery will be
closed beginning on a specified date,
not earlier than 14 days after the date of
filing the closure notice for public
inspection at the Office of the Federal
Register, until the end of the fishing
year in which the TAC is reached.
During the closure, no person may fish
for, possess, or sell any Deep 7
bottomfish in the Main Hawaiian
Islands, except as otherwise authorized
by law. Specifically, fishing for, and the
resultant possession or sale of, Deep 7
bottomfish by vessels legally permitted
to fish in the Mau and Ho omalu Zones
or Pacific Remote Island Areas, and
conducted in compliance with all other
laws and regulations, are not affected by

this closure. There is no prohibition on
fishing for or selling non-Deep 7
bottomfish species throughout the year.

The TAC limit for the 200809 fishing
year was recommended by the Council,
and specified by NMFS, as 241,000 1b
(109,316 kg) of Deep 7 bottomfish (74
FR 6998; February 12, 2009). Progress
toward the 2008—-09 TAC is monitored
using information reported by holders of
State of Hawaii commercial marine
licenses through monthly catch reports
submitted to the State. Based on this
information, the TAC for the 2008—09
fishing year is projected to be reached
on or before July 6, 2009.

In accordance with §665.72(c), this
document serves as advance notification
to fishermen, the fishing industry, and
the general public that the Main
Hawaiian Islands Deep 7 bottomfish
fishery will be closed from July 6, 2009,
through the remainder of the fishing
year. The 2009-10 fishing year is
scheduled to open on September 1,
2009. The TAC for the 2009-10 fishing
year will be published in the Federal
Register by August 31, 2009.

This action is required by § 665.72(c)

and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 3, 2009.
Kristen C. Koch,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. E9—13500 Filed 6—8—09; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0521; Directorate
Identifier 2008—NM-187-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-300, —400, and —500 Series
Airplanes Equipped With a Digital
Transient Suppression Device (DTSD)
Installed in Accordance With
Supplemental Type Certificate (STC)
ST00127BO

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Boeing Model 737-300, —400, and —500
series airplanes. This proposed AD
would require revising the maintenance
program to include new fuel system
limitations for airplanes modified in
accordance with STC ST00127BO. This
AD also requires inspections and checks
of the DTSDs and corrective actions, if
necessary. This proposed AD results
from fuel system reviews conducted by
the manufacturer. We are proposing this
AD to prevent a potential of ignition
sources inside fuel tanks, which, in
combination with flammable fuel
vapors, could result in a fuel tank fire
or explosion and consequent loss of the
airplane.

DATES: We must receive comments on
this proposed AD by July 24, 2009.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Goodrich Corporation,
Fuel and Utility Systems, 100 Panton
Road, Vergennes, Vermont 05491-1008;
telephone 802—-877-4476; e-mail
Igd.TechPubs.Oakville@goodrich.com;
Internet http://www.goodrich.com/
TechPubs. You may review copies of the
referenced service information at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221 or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Marc Ronell, Aerospace Engineer, ANE—
150, FAA, Boston Aircraft Certification
Office, 12 New England Executive Park,
Burlington, Massachusetts 01803;
telephone (781) 238-7776; fax (781)
238-7170.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0521; Directorate Identifier
2008-NM-187—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA has examined the
underlying safety issues involved in fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements” (66 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with another latent



Federal Register/Vol. 74, No. 109/ Tuesday, June 9, 2009/Proposed Rules

27255

condition(s), and in-service failure
experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

We have determined that revising the
maintenance program to include new
fuel system limitations for airplanes
modified in accordance with
Supplemental Type Certificate (STC)
ST00127BO are necessary to reduce the
potential of ignition sources inside fuel
tanks, which, in combination with
flammable fuel vapors, could result in
fuel tank explosions and consequent
loss of the airplane.

Relevant Service Information

We have reviewed Goodrich
Instructions for Continued
Airworthiness (ICA) for Boeing Model
737-300/400/500 Airplanes, Document
T2007-0010-0101, Revision D, dated
January 16, 2007. The ICA includes
Section 2.2.3, “Scheduled Inspections/
Operational Checks,” and Section 10.1,
“Fuel System Limitations” (hereafter
referred to as “the instructions”). These
fuel system limitations are identified as
critical design configuration control
limitations (CDCCLs), which are
limitation requirements to preserve a
critical ignition source prevention
feature of the fuel tank system design
that is necessary to prevent the
occurrence of an unsafe condition. The
purpose of a CDCCL is to provide
instructions to retain the critical
ignition source prevention feature
during configuration changes that may
be caused by alterations, repairs, or
maintenance actions. A CDCCL is not a
periodic inspection.

The scheduled inspections/
operational checks are periodic
inspections/checks of certain features
for latent failures that could contribute
to an ignition source. The instructions
describe the following procedures to
detect discrepancies of the following

components of the left wing, right wing,
and center tanks:

o Digital transient suppression
devices (DTSD): Initial operational
check.

e DTSD safe-side harnesses:
Inspection for critical bond damage,
which includes measuring the bonding
resistance across the ground strap and
verifying the resistance is less than 2.0
milliohms.

o DTSD safe-side harnesses:
Inspection for physical separation of the
harness from other airplane wiring,
hydraulic tubing, structure, control
cables, and bleed air ducts. Separation
is required to ensure that threat
conditions do not develop that could
compromise the safety of the wiring
entering the fuel tank.

Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition.

FAA'’s Determination and Requirements
of This Proposed AD

We are proposing this AD because we
evaluated all relevant information and
determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design. This proposed AD would
require revising the maintenance
program to include the scheduled
inspections/operational checks
specified in Section 2.2.3 and the fuel
system limitations specified in Section
10.1 of the Goodrich ICA for airplanes
modified in accordance with STC
ST00127BO, and accomplishing the
actions specified in the scheduled
inspections/operational checks and the
CDCCLs described previously, except as
described below in “Differences
Between the Instructions and This
Proposed AD.”

Differences Between the Instructions
and This Proposed AD

The instructions do not specify an
initial compliance time for doing the

ESTIMATED COSTS

scheduled inspections/operational
checks. This proposed AD would
require an operational check of the
DTSDs prior to the accumulation of
39,000 flight hours after modification in
accordance with STC ST00127BO, or
within 12 months, whichever occurs
later. This proposed AD would require
a general visual inspection for critical
bond damage of the DTSD safe-side
harnesses (critical bond damage
includes measuring the bonding
resistance across the ground strap and
verifying the resistance is less than 2.0
milliohms) prior to the accumulation of
4,000 flight hours after modification in
accordance with STC ST00127BO, or
within 6 months, whichever occurs
later. This proposed AD would also
require a general visual inspection for
physical separation of the DTSD safe-
side harnesses from other airplane
wiring, hydraulic tubing, structure,
control cables, and bleed air ducts prior
to the accumulation of 24,000 flight
hours after modification in accordance
with STC ST00127BO, or within 12
months, whichever occurs later.

The instructions also do not specify
corrective actions if any discrepancy is
found. This proposed AD would require
that if any discrepancy is found,
applicable corrective actions must be
done in accordance with the applicable
section of the Goodrich Aircraft
Maintenance Manual (AMM)
Supplement with Wiring Diagrams for
737-300/-400/-500 FQIS with Goodrich
Digital Indicators and Transient
Suppression Device, STC Number: STC
ST00127BO, Revision 5, dated
December 20, 2006, as specified in the
instructions.

Costs of Compliance

We estimate that this proposed AD
would affect 12 airplanes of U.S.
registry. The following table provides
the estimated costs for U.S. operators to
comply with this proposed AD. The
average labor rate is $80 per work hour.

Cost per
Action Work hours prodL?ct Fleeécost
(%) ®)
Revision to Maintenance Program ..........ccocciiiiiiiiiiie e e e 8 640 7,680
Operational check, per cycle ............ 1 80 960
Bond damage inspection, per cycle . 1 80 960
Separation iNSPECHION, PEI CYCIE ...c..iiuiiiiieieii ittt et enr e nr e nes 1 80 960

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. ‘“Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. The FAA amends § 39.13 by adding
the following new AD:

Boeing: Docket No. FAA-2009-0521;
Directorate Identifier 2008—-NM-187-AD.

Comments Due Date

(a) We must receive comments by July 24,
2009.

Affected ADs
(b) None.

Applicability

(c) This AD applies to Boeing Model 737—
300, —400, and —500 series airplanes,
certificated in any category, equipped with a
digital transient suppression device (DTSD)
installed in accordance with Supplemental
Type Certificate (STC) STC ST00127BO.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance according
to paragraph (m) of this AD. The request
should include a description of changes to
the required inspections that will ensure the
continued operational safety of the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Unsafe Condition

(e) This AD results from fuel system
reviews conducted by the manufacturer. We
are issuing this AD to prevent a potential of
ignition sources inside fuel tanks, which in
combination with flammable fuel vapors,
could result in a fuel tank fire or explosion
and consequent loss of the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Revision to the Maintenance Program To
Add CDCCLs

(g) Within 30 days after the effective date
of this AD, revise the maintenance program
to incorporate the fuel system limitations
specified in Section 10.1 of the Goodrich
Instructions for Continued Airworthiness
(ICA) for Boeing Model 737-300/400/500
Airplanes, Document T2007-0010-0101,
Revision D, dated January 16, 2007.

Revision to the Maintenance Program To
Add Scheduled Inspections/Operational
Checks

(h) Within 30 days after the effective date
of this AD: Revise the maintenance program
to incorporate the scheduled inspections/
operational checks specified in Section 2.2.3
of the Goodrich ICA for Boeing Model 737—
300/400/500 Airplanes, Document T2007—
0010-0101, Revision D, dated January 16,
2007; except that the initial inspections/
checks required by paragraphs (i), (j), and (k)
of this AD must be done at the compliance
times specified in those paragraphs. Repeat
the inspections/checks thereafter at the
applicable compliance times in the column,
“Frequency,” of the table specified in Section
2.2.3 of the Goodrich ICA for Boeing Model
737-300/400/500 Airplanes, Document
T2007-0010-0101, Revision D, dated January
16, 2007.

Initial Inspections and Repair if Necessary

(i) Prior to the accumulation of 39,000
flight hours after modification in accordance
with STC ST00127BO, or within 12 months
after the effective date of this AD, whichever
occurs later: Do an operational check of the
digital transient suppression devices (DTSD)
in accordance with Section 2.2.3.,
“Scheduled Inspections/Operational
Checks,” of the Goodrich ICA, for Boeing
Model 737—-300/400/500 Airplanes,
Document T2007-0010-0101, Revision D,
dated January 16, 2007. If the DTSD fails the
operational check, repair before further flight
in accordance with the section of the
Goodrich Aircraft Maintenance Manual
(AMM) Supplement with Wiring Diagrams
for 737-300/-400/-500 FQIS with Goodrich
Digital Indicators and Transient Suppression
Device, STC Number: STC ST00127BO,
Revision 5, dated December 20, 2006, that
corresponds to the operational check
specified in Goodrich ICA for Boeing Model
737-300/400/500 Airplanes, Document
T2007-0010-0101, Revision D, dated January
16, 2007.

(j) Prior to the accumulation of 4,000 flight
hours after modification in accordance with
STC ST00127BO, or within 6 months after
the effective date of this AD, whichever
occurs later: Do a general visual inspection
for critical bond damage of the DTSD safe-
side harnesses (critical bond damage
includes measuring the bonding resistance
across the ground strap and verifying the
resistance is less than 2.0 milliochms), in
accordance with Section 2.2.3., “Scheduled
Inspections/Operational Checks,” of
Goodrich ICA for Boeing Model 737-300/
400/500 Airplanes, Document T2007-0010—
0101, Revision D, dated January 16, 2007,
which includes Items 5, 6, 7, and 8 of Table
6 in Section 10.1, “Fuel System Limitations.”
If any damage is found, repair before further
flight in accordance with the section of the
Goodrich Aircraft Maintenance Manual
Supplement with Wiring Diagrams for 737—
300/-400/-500 FQIS with Goodrich Digital
Indicators and Transient Suppression Device,
STC Number: STC ST00127BO, Revision 5,
dated December 20, 2006, that corresponds to
the general visual inspection specified in
Goodrich ICA for Boeing Model 737-300/
400/500 Airplanes, Document T2007—-0010—
0101, Revision D, dated January 16, 2007.

(k) Prior to the accumulation of 24,000
flight hours after modification in accordance
with STC ST00127BO, or within 12 months
after the effective date of this AD, whichever
occurs later: Do a general visual inspection
for physical separation of the DTSD safe-side
harnesses from other airplane wiring,
hydraulic tubing, structure, control cables,
and bleed air ducts, in accordance with
Section 2.2.3., “Scheduled Inspections/
Operational Checks,” of the Goodrich ICA for
Boeing Model 737-300/400/500 Airplanes,
Document T2007-0010-0101, Revision D,
dated January 16, 2007. If any damage is
found, repair before further flight in
accordance with the section of the Goodrich
Aircraft Maintenance Manual Supplement
with Wiring Diagrams for 737-300/-400/
—500 FQIS with Goodrich Digital Indicators
and Transient Suppression Device, STC
Number: STC ST00127BO, Revision 5, dated
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December 20, 2006, that corresponds to the
general visual inspection specified in
Goodrich ICA for Boeing Model 737-300/
400/500 Airplanes, Document T2007-0010—
0101, Revision D, dated January 16, 2007.

No Alternative Inspections/Checks,
Inspection/Check Intervals, or CDCCLs

(1) After accomplishing the actions
specified in paragraphs (g) and (h) of this AD,
no alternative inspections/checks,
inspection/check intervals, or CDCCLs may
be used unless the inspections/checks,
intervals, or CDCCLs are approved as an
Alternative Method of Compliance (AMOC)
in accordance with the procedures specified
in paragraph (m) of this AD.

AMOCs

(m)(1) The Manager, Boston Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN: Marc
Ronell, Aerospace Engineer, ANE-150, FAA,
Boston Aircraft Certification Office, 12 New
England Executive Park, Burlington,
Massachusetts 01803; telephone (781) 238—
7776; fax (781) 238—7170.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Issued in Renton, Washington, on June 2,
2009.
Stephen P. Boyd,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. E9—13494 Filed 6—8—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0522; Directorate
Identifier 2008—NM-127-AD]

RIN 2120-AA64

Airworthiness Directives; 328 Support
Services GmbH Dornier Model 328-100
and -300 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory

continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

* * * A number of * * * rudder spring
tab lever assemblies [of the rudder] were
found cracked.

This condition, if not corrected, could lead
to failure of the rudder flight control system

and consequent loss of control of the aircraft.
L

* * * * *

The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCALI

DATES: We must receive comments on
this proposed AD by July 9, 2009.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact 328 Support
Services GmbH, Global Support Center,
P.O. Box 1252, D-82231 Wessling,
Federal Republic of Germany; telephone
+49 8153 88111 6666; fax +49 8153
88111 6565; e-mail
gsc.op@328support.de; Internet http://
www.328support.de. You may review
copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will

be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2009-0522; Directorate Identifier
2008-NM-127-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On April 26, 2004, we issued AD
2004-09-16, Amendment 39-13605 (69
FR 24953, May 5, 2004). (A correction
of that AD was published in the Federal
Register on May 12, 2004 (69 FR
26434)). That AD required actions
intended to address an unsafe condition
on the products listed above.

Since we issued AD 2004-09-16, we
have determined that it is necessary to
reduce the repetitive interval and
require the replacement of certain
rudder spring tab lever assemblies.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2008—-0107,
dated June 23, 2008 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

On 14 March 2002, an incident occurred
with a Dornier 328—100 where the captain
reported that the rudder was unresponsive.
The aircraft landed without any further
difficulties. A visual inspection of the rudder
assembly was carried out and the spring tab
assembly was found to be cracked and
partially missing. During subsequent
inspections of other aircraft, a number of
additional rudder spring tab lever assemblies
were found cracked.

This condition, if not corrected, could lead
to failure of the rudder flight control system



27258

Federal Register/Vol. 74, No. 109/ Tuesday, June 9, 2009/Proposed Rules

and consequent loss of control of the aircraft.
To address and correct this unsafe condition,
LBA (Luftfahrt-Bundesamt) issued AD 2003—
383 and 2003-384 [which correspond to FAA
AD 2004—09-16] for the Dornier 328-100 and
328-300 respectively, to require the initial
and repetitive inspection of the rudder spring
tab lever assembly and, in case cracks were
found, the replacement of the rudder spring
tab lever assembly with a serviceable unit.

The current TC (type certificate) holder of
this type design, 328 Support Services
GmbH, has recently published Alert Service
Bulletin ASB-328-27-036, Revision 2, which
reduces the inspection interval to A-check
[400 FH] (400 flight hours). In addition,
Service Bulletin SB-328-27-459 was revised
to change the compliance status from
‘optional’ to ‘mandatory’ and instructs
operators to replace the rudder spring tab
lever assembly with an improved unit P/N
(part number) 001A272A4020-004, ending
the need for the repetitive inspections.

For the reasons described above, this EASA
AD retains the repetitive inspection
requirements of LBA AD 2003-383, which is
superseded, expands the applicability to all
serial numbers, reduces the inspection
interval to 400 [flight hours], and requires the
replacement of the rudder spring tab lever
assembly with an improved unit P/N
001A272A4020-004, as specified in SB-328—
27-459.

The material used for the rudder
spring tab lever assemblies on Model
328-100 airplanes differs from the
material used for the rudder spring tab
lever assemblies on Model 328-300
airplanes. Therefore, Model 328-300
airplanes are not affected by the new
requirements in this NPRM. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

328 Support Services GmbH has
issued Dornier 328 Service Bulletin SB—
328-27-459, Revision 2, dated February
8, 2008; and Dornier 328 Alert Service
Bulletin ASB—-328-27-036, Revision 3,
dated February 8, 2008. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 112 products of U.S.
registry.

The actions that are required by AD
2004-09-16 and retained in this
proposed AD affect 112 products of U.S.
registry and take 1 work-hour per
product, at an average labor rate of $80
per work-hour. Based on these figures,
the estimated cost of the currently
required actions is $8,960, or $80 per
product, per inspection cycle.

We estimate that it would take about
3 work-hours per product to comply
with the new basic requirements of this
proposed AD and it would affect 16
products of U.S. registry. The average
labor rate is $80 per work-hour.
Required parts would cost about
$12,861 per product. Where the service
information lists required parts costs
that are covered under warranty, we
have assumed that there will be no
charge for these costs. As we do not
control warranty coverage for affected
parties, some parties may incur costs
higher than estimated here. Based on
these figures, we estimate the cost of the
proposed AD on U.S. operators to be
$209,616, or $13,101 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in

air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-13605 (69 FR
24953, May 5, 2004), corrected at 69 FR
26434, May 12, 2004, and adding the
following new AD:

328 Support Services GmbH (Formerly,
AvCraft Aerospace GmbH, formerly
Fairchild Dornier GmbH, formerly
Dornier Luftfahrt GmbH): Docket No.
FAA-2009-0522; Directorate Identifier
2008—-NM-127-AD.
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Comments Due Date

(a) We must receive comments by July 9,
2009.

Affected ADs

(b) The proposed AD supersedes AD 2004—
09-16, Amendment 39-13605.

Applicability

(c) This AD applies to 328 Support
Services GmbH Dornier Model 328-100
airplanes on which a rudder spring tab lever
assembly having part number
001A272A4020-002 is installed, and all
Model 328-300 airplanes.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight controls.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

On 14 March 2002, an incident occurred
with a Dornier 328—100 where the captain
reported that the rudder was unresponsive.
The aircraft landed without any further
difficulties. A visual inspection of the rudder
assembly was carried out and the spring tab
assembly was found to be cracked and
partially missing. During subsequent
inspections of other aircraft, a number of
additional rudder spring tab lever assemblies
were found cracked.

This condition, if not corrected, could lead
to failure of the rudder flight control system
and consequent loss of control of the aircraft.
To address and correct this unsafe condition,
LBA (Luftfahrt-Bundesamt) issued AD 2003—
383 and 2003-384 [which correspond to FAA
AD 2004—09-16] for the Dornier 328-100 and
328-300 respectively, to require the initial
and repetitive inspection of the rudder spring
tab lever assembly and, in case cracks were
found, the replacement of the rudder spring
tab lever assembly with a serviceable unit.

The current TC (type certificate) holder of
this type design, 328 Support Services
GmbH, has recently published Alert Service
Bulletin ASB-328-27-036, Revision 2, which
reduces the inspection interval to A-check
[400 FH] (400 flight hours). In addition,
Service Bulletin SB—328-27-459 was revised
to change the compliance status from
‘optional’ to ‘mandatory’ and instructs
operators to replace the rudder spring tab
lever assembly with an improved unit P/N
(part number) 001A272A4020-004, ending
the need for the repetitive inspections.

For the reasons described above, this EASA
AD retains the repetitive inspection
requirements of LBA AD 2003-383, which is
superseded, expands the applicability to all
serial numbers, reduces the inspection
interval to 400 [flight hours], and requires the
replacement of the rudder spring tab lever
assembly with an improved unit P/N
001A272A4020-004, as specified in SB—328—
27-459.

Compliance

(f) Required as indicated, unless
accomplished previously.

Restatement of Requirements of AD 2004
09-16, Including Repetitive Inspections With
Reduced Intervals for Model 328-100
Airplanes

(g) For all airplanes: Within 400 flight
hours or 2 months after June 9, 2004 (the
effective date of AD 2004-09-16), whichever
is first; do detailed and eddy current
inspections for cracking of the bearing lugs
of the rudder spring tab lever assembly by
doing all the actions per Paragraphs 2.A.,
2.B., and 2.D. of the Accomplishment
Instructions of Dornier Alert Service Bulletin
ASB-328-27-036 (for Model 328-100
airplanes), dated February 12, 2003, or
Revision 3, dated February 8, 2008; or
Dornier Alert Service Bulletin ASB-328]-27—
013 (for Model 328-300 airplanes), dated
February 12, 2003; as applicable.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) For Model 328-100 airplanes: If no
cracking is found during any inspection
required by paragraph (g) of this AD, do the
next inspection within 400 flight hours after
doing the last inspection, or within 400 flight
hours after the effective date of this AD,
whichever occurs later; and repeat the
inspection thereafter at intervals not to
exceed 400 flight hours. Repeat the
inspections until the replacement required by
paragraph (k) of this AD has been done.

(2) For Model 328-300 airplanes: If no
cracking is found during any inspection
required by paragraph (g) of this AD, repeat
the inspections thereafter at intervals not to
exceed 24 months.

Corrective Action

(h) For all airplanes: If any cracking is
found during any inspection required by
paragraph (g) of this AD, do the applicable
actions specified in paragraph (h)(1) or (h)(2)
of this AD.

(1) For Model 328-100 airplanes: Before
further flight, do the replacement required by
paragraph (k) of this AD, or replace the
spring tab lever assembly with a new
assembly by doing all the actions per
Paragraph 2.C. of the Accomplishment
Instructions of Dornier Alert Service Bulletin
ASB-328-27-036, dated February 12, 2003,
or Revision 3, dated February 8, 2008.

(2) For Model 328-300 airplanes: Before
further flight, replace the spring tab lever
assembly with a new assembly by doing all
the actions per Paragraph 2.C. of the
Accomplishment Instructions of Dornier
Alert Service Bulletin ASB-328]-27-013,
dated February 12, 2003. Repeat the
inspections required by paragraph (g) of this
AD thereafter at intervals not to exceed 24
months.

Note 2: For Model 328-300 airplanes:
There is no terminating action available for

the repetitive inspections required by this
AD.

(i) Dornier Alert Service Bulletins ASB—
328-27-036, dated February 12, 2003, and
Revision 3, dated February 8, 2008; and
ASB-328J-27-013, dated February 12, 2003;
recommend reporting crack findings and
returning damaged lever assemblies to the
manufacturer, but this AD does not contain
such requirements.

New Requirements of This AD: Actions and
Compliance

(j) For Model 328-100 airplanes: As of the
effective date of this AD, Dornier Alert
Service Bulletin ASB-328-27-036, Revision
3, dated February 8, 2008, must be used for
accomplishing the inspections and corrective
actions required by paragraphs (g) and (h) of
this AD.

(k) For Model 328-100 airplanes: Within 6
months after the effective date of this AD,
replace any rudder spring tab lever assembly
having P/N 001A272A4020-002 with an
improved unit having P/N 001A272A4020—
004, in accordance with the Accomplishment
Instructions of Dornier 328 Service Bulletin
SB—328-27-459, Revision 2, dated February
8, 2008. Accomplishment of the replacement
required by this paragraph terminates the
repetitive inspections required by paragraph
(g)(1) of this AD.

(1) Actions done before the effective date of
this AD in accordance with Dornier 328
Service Bulletin SB-328-27-459, dated May
3, 2004; or Revision 1, dated January 24,
2008, are acceptable for compliance with the
corresponding requirements of this AD for
Model 328-100 airplanes. Actions done
before the effective date of this AD in
accordance with Dornier Alert Service
Bulletin ASB-328—-27-036, Revision 1, dated
May 7, 2004; or Revision 2, dated January 24,
2008; are acceptable for compliance with the
corresponding requirements of this AD for
Model 328-300 airplanes.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(m) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, International
Branch, ANM-116, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Dan Rodina,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-2125; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Fl